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Subcontractor Agreement

Dated  

BETWEEN	OCS Limited
26 Virginia Ave, Eden Terrace, Auckland 
PO Box 8122, Symonds Street, Auckland
	(“OCS”)

AND	Name of Subcontractor 
	Address of Subcontractor
	(“Subcontractor”)

A. OCS has entered into a contract (“the Main Contract”) with the Principal for the performance of certain work of which the Services are part.

B. The Subcontractor will execute and provide the Services subject to the conditions set out below.

1. [bookmark: _Toc206138944]DEFINITIONS AND INTERPRETATIONS

1.1. [bookmark: _Toc201316540]Definitions
In this Subcontractor Agreement
“Completion” means that stage in the execution of the Services when the Services have been notified as complete to OCS and are complete to the satisfaction of OCS.
“Commencement Date” means the date identified in Schedule A.
“Completion Date” shall be the date defined in Schedule A.
“Contract Manager” is the person identified in Schedule A.
“Contract Sum” is the agreed value for the Services as detailed in Schedule B and any adjustments made in accordance with this agreement. 
“Defects Liability Period” means the period commencing on Completion and expiring at the end of the period detailed in Schedule A;
“Insolvency Event” means:
[bookmark: _Toc201316541][bookmark: _Toc203064897]a party advises the other party in writing or its creditors generally that it is insolvent or is unable to proceed with the Agreement for financial reasons.
[bookmark: _Toc201316542][bookmark: _Toc203064898]execution is levied against a party by a creditor.
[bookmark: _Toc201316543][bookmark: _Toc203064899]a party is an individual person or a partnership including an individual person, and if that person:
(i) [bookmark: _Toc203064900]commits an act of bankruptcy.
(ii) [bookmark: _Toc203064901]has a bankruptcy petition presented against him or her or he or she presents their own petition.
(iii) [bookmark: _Toc203064902]is made bankrupt.
(iv) [bookmark: _Toc203064903]makes a proposal for a scheme of arrangement or a composition; or
(v) [bookmark: _Toc203064904]has a deed of assignment or deed of arrangement made, accepts a composition, is required to present a debtor’s petition, or has a sequestration order made. 
[bookmark: _Toc203064905]in relation to a party being a corporation:
(i) [bookmark: _Toc203064906]notice is given of a meeting or creditors with a view to the corporation entering into a deed of company arrangement.
(ii) [bookmark: _Toc203064907]the corporation entering into a deed of company arrangement with creditors.
(iii) [bookmark: _Toc203064908]a controller, administrator, receiver, receiver and manager, provisional liquidator or liquidator is appointed to the corporation.
(iv) [bookmark: _Toc203064909]an application is made to a court for the winding up of the corporation and is not stayed within 14 days.
(v) [bookmark: _Toc203064910]a winding up order is made in respect of the corporation.
(vi) [bookmark: _Toc203064911]the corporation resolves by special resolution that it be wound up voluntarily (other than for a members’ voluntary winding-up); or
(vii) [bookmark: _Toc203064912]a mortgagee of any property of the corporation takes possession of that property.
“Month” means calendar month.
“Notifiable Event” means the death of a person, a notifiable injury or notifiable incident as defined in the Health and Safety at Work Act 2015.
“Principal” means the entity detailed in Schedule A.
“Purchase Order” means an instruction to undertake a specific job. 
“Specification” means the specification for the Services existing at the date of this Agreement and any modification of such specification notified to the Subcontractor by OCS.
“Services” means the work to be performed by the Subcontractor outlined in the scope of services in Schedule C and/or any particular Purchase Order.
“Subcontractor’s Representative” is the person identified in Schedule A.
“Working Day” means a calendar day other than any Saturday, Sunday, public holiday or any day falling within the period 24 December to 5 January both inclusive. 

“Working Hours” means the days and times when the Services are to be carried out by the Subcontractor.
1.2. [bookmark: _Toc201316544]Interpretation
In this document unless the context otherwise requires:
(a) person and words importing persons include a firm, body corporate, unincorporated association or an authority.
(b) words importing the singular include the plural and vice versa and words importing the masculine include the feminine and neuter.
(c) a reference to any Act of parliament or section thereof or schedule thereto shall be read as if the words “or any statutory modification or re-enactment thereof or substitution therefore” were added to the reference.
(d) a reference to any statute, ordinance, or any other law includes regulations and other instruments under it, consolidations, amendments, re-enactments, replacements or any of them.
(e) where a word or phrase is given a particular meaning, other parts of speech and grammatical forms of that word or phrase have corresponding meanings.
(f) any marginal notes or headings are included for convenience and do not affect the interpretation of this Agreement.
(g) this Agreement constitutes the entire agreement between the parties of or in relation to the subject matter and any previous agreements, understandings and negotiations cease to have any effect; and
(h) [bookmark: _Toc196399270]a covenant or agreement on the part of two or more persons binds them jointly and severally.
2. [bookmark: _Toc201316545][bookmark: _Toc206138945]APPOINTMENT AND TERM
2.1. [bookmark: _Toc201316546]OCS appoints the Subcontractor, and the Subcontractor accepts such appointment, to perform certain Services (and as set out in Purchase Orders that may be issued from time to time) on the terms and conditions contained in this agreement.
2.2. [bookmark: _Toc201316547]This agreement shall commence on the Commencement Date and shall terminate on the Completion Date unless terminated earlier in accordance with the provisions of this agreement.  Reviews of the agreement and the performance of the Subcontractor shall be conducted at intervals detailed in Schedule C.
2.3. [bookmark: _Toc201316548]For the avoidance of doubt nothing in this agreement will require OCS to offer to the Subcontractor any minimum volume of Services or Purchase Orders.
2.4. [bookmark: _Toc201316549]Nothing in this agreement will be construed as preventing OCS from;
(a) appointing any other person other than the Subcontractor to perform the Services; and/or
(b) performing any of the Services itself.


3. [bookmark: _Toc196399271][bookmark: _Toc201316550][bookmark: _Toc206138946]PERFORMANCE 
3.1. [bookmark: _Toc201316551]The Subcontractor shall execute and complete the Services in a workmanlike manner in compliance with this Agreement, using materials required for this subcontract.  In the absence of any other requirement, the materials will comprise new materials of merchantable quality suitable for OCS’s purpose.  The Services will conform, in all respects with all requirements of relevant New Zealand Standards. 
3.2. [bookmark: _Toc201316552]Unless otherwise stated in this Agreement , the Subcontractor shall provide all labour, material, services, equipment, plant and supervision required for the proper execution and completion of the Services.
3.3. [bookmark: _Toc201316553]The Subcontractor shall co-operate with OCS’s staff, all other Subcontractors and subcontracts and workmen on site including any Subcontractor’s or workmen of the Principal.  The Subcontractor shall comply with any directions of OCS in terms of access and work areas and order of work to be completed.
3.4. [bookmark: _Toc201316554]The Subcontractor shall perform the services in a proper, safe and efficient manner with a degree of skill, care and diligence that would be expected of a skilled and adequately resourced Subcontractor in providing the same or similar services.
3.5. [bookmark: _Toc201316555]The Subcontractor shall ensure the services shall be of a standard of workmanship and of a kind which is both suitable for its purpose and consistent with the nature and character of that part of the premises in which it is to be used.  In the absence of any standard being specified any works will comply with the relevant New Zealand Standard.
3.6. [bookmark: _Toc201316556]The Subcontractor shall not be relieved of complying strictly with the requirements of this Agreement as a result of any industrial dispute or labour strike by the Subcontractors employees, Subcontractors or agents.
3.7. [bookmark: _Toc201316557]All Subcontractor staff attending an OCS customer site will be dressed in the Subcontractors uniform and carry current identification they are a current staff member of the Subcontractor.
3.8. [bookmark: _Toc201316558]If an employee or employees of the Subcontractor become ill or injured the Subcontractor must provide a replacement employee within 2 hours or as soon as is practicable after the ill or injured employee first ceased performing the Services.
3.9. [bookmark: _Toc201316559]OCS in its absolute discretion may object to the engagement of any of the Subcontractor’s employees in the supplying of the Services and the Subcontractor shall not utilise that employee to provide the Services.  OCS shall not be required to provide reasons for any objection.
3.10. [bookmark: _Toc201316560]The Subcontractor must not engage or continue to retain any employee in the provision of the Services who has been convicted of an offence for which the maximum prescribed penalty is a term of imprisonment, an offence which involved dishonesty or an offence involving drugs or alcohol (together called Serious Offences) without the prior approval in writing of OCS.  The Subcontractor acknowledges that such approval shall be in the sole discretion of OCS who shall not be obliged under any circumstances to provide any reasons for its decision.  The Subcontractor acknowledges that any breach, unintentional or not, of this sub-clause shall be a breach of this Agreement and shall allow the OCS to immediately terminate this Agreement without the necessity to give notice
3.11. [bookmark: _Toc201316561]Notwithstanding any other remedy which OCS may have if the Subcontractor fails to provide sufficient employees to provide the Services, OCS shall be entitled to a reduction in the monthly instalment of the Fee payable, the reduction being calculated as if it were a variation.
4. [bookmark: _Toc196399272][bookmark: _Toc201316562][bookmark: _Toc206138947]PURCHASE ORDERS
4.1. A Purchase Order may be notified by OCS to the Subcontractor either by; 
(a) facsimile or e-mail to the Subcontractor; or
(b) telephone call to the Subcontractor provided that a facsimile or e-mail copy of the Purchase Order is supplied to the Subcontractor as soon as is reasonably practicable.
4.2	Each Purchase Order shall include;
(a) the Work Order or Job number.
(b) the site where the Services are to be performed.
(c) a description of the Services to be performed by the Subcontractor.
5. [bookmark: _Toc196399273][bookmark: _Toc201316563][bookmark: _Toc206138948]ASSIGNMENT AND SUBCONTRACTING
5.1. The Subcontractor must not sublet or assign the Subcontract Works, or any part of the Subcontract Works without prior written consent from OCS. Any change in the effective control of the Subcontractor requires written consent from OCS.
5.2. Assignment or subletting does not change the responsibility of the Subcontractor under this Agreement. The Subcontractor will remain responsible for the acts, defaults or neglects of any of the Subcontractors, including any Subcontractor’s agents or personnel, to the same extent as if they were direct acts, defaults or neglects of the Subcontractor.
6. [bookmark: _Toc196399274][bookmark: _Toc201316564][bookmark: _Toc206138949]OCS CUSTOMER DIRECTIVES
6.1. The Subcontractor must declare in writing any works they currently carry out for a customer upon being requested to carry out works on behalf of OCS.
6.2. The Subcontractor must advise OCS of any works requested by the OCS customer direct to the Subcontractor. If the works are included in the overall agreement the works will be carried out on behalf of OCS.  OCS will determine the responsibility for the work and advise the Subcontractor which works will be carried out on behalf of OCS.
7. [bookmark: _Toc196399275][bookmark: _Toc201316565][bookmark: _Toc206138950]STATUTORY REQUIREMENTS
7.1. The Subcontractor will comply with the requirements of all legislation and the requirements of all persons exercising statutory authority affecting the Services, including for workplace health and safety and the directions of WorkSafe NZ.
7.2. The Subcontractor shall give all notices and pay all fees necessary to comply with these requirements.


8. [bookmark: _Toc196399276][bookmark: _Toc201316566][bookmark: _Toc206138951]MINIMUM EMPLOYMENT STANDARDS
8.1. The Subcontractor shall be solely responsible for all salary, wages, statutory entitlements, awards and other obligations in connection with its employees, including any sick leave, long service leave, superannuation, any payroll or other taxes and levies, insurances and other similar costs and expenses.
8.2. OCS supports the adoption of best employment practice amongst its contract service providers.  This includes a commitment from OCS to ensure that its contract service providers engage their employees on fair and reasonable terms, provide a safe and harassment free working environment, as well as being able to demonstrate compliance with all legal employment requirements. 
8.3. Accordingly, where the Subcontractor engages employees to provide Services under this Agreement, OCS requires that the Subcontractor ensures that: 
(d) its employees’ wages and employment entitlements, including Kiwi Saver, are provided in accordance with all relevant legislation, mandatory codes of practice and statutory requirements.
(e) it has in place appropriate workplace policies and training covering:
· Anti-discrimination. 
· Equal Employment Opportunity.  
· Sexual Harassment. 
· Workplace Bullying.
· Workplace Health and Safety; and
(f) where employees that are engaged by the Subcontractor are not New Zealand citizens or Permanent Residents, these employees possess current visas permitting them to perform the services.
8.4. The Subcontractor agrees to provide documentary evidence of compliance with this sub-clause if requested by OCS.
9. [bookmark: _Toc196399277][bookmark: _Toc201316567][bookmark: _Toc206138952]SAFETY AND PROTECTION
9.1. It is a requirement of the Subcontractor, before they either commence work for OCS, or sign this agreement, to have completed and returned OCS Subcontractors Health and Safety requirements documentation forms. They must also supply copies of their Subcontractor safety documentation e.g. health and safety plan for the type of activity concerned, existence of a health and safety policy, risk assessments, method statements (and other procedures for ensuring the safety of the work such as training / qualification certifications), public liability, and other insurances.
9.2. When attending an OCS customer site, all Subcontractor staff will have completed the customer’s company and site induction requirements. To include completing all sign in, sign out and security requirements. Where relevant this will require having the customer identity card visible at all times.
9.3. The Subcontractor shall maintain safe working conditions at all times, and in particular shall;
(a) comply with the requirements of the Health and Safety at Work Act 2015 and all relevant statutes, regulations, codes of practices and safety guidelines including all reasonable requirements of OCS.
(b) comply with all directions from OCS and the Principal and OCS customer regarding health, safety and the environment.
(c) ensure its personnel engaged in performing the Services receive all training required by law or reasonably required by OCS.
(d) ensure its personnel engaged in performing the Services are properly and adequately supervised to ensure their health and safety and that of other persons on the premises
9.4. Where an unsafe working condition exists or an unsafe act is about to be committed, OCS may serve notice to that effect on the Subcontractor requiring that the situation be rectified within the time stipulated in the notice.  If the unsafe condition existing or arising out of the unsafe act is not made good by the Subcontractor at its own cost within the time stated in the notice OCS may itself or by its Subcontractors or agents remedy the condition.  The Subcontractor shall pay to OCS upon demand all sums expended or incurred by OCS in respect of the steps taken by OCS together with interest thereon calculated from the date the cost is incurred by OCS to the date of recovery from the Subcontractor.
9.5. The Subcontractor shall notify the OCS Contract Manager within one hour of all events that requires medical treatment, the injured party is entitled to go to his/her own doctor, but OCS reserves the right to seek a second opinion from OCS’s preferred medical provider. 
9.6. OCS may at any time request that any person employed or engaged by the Subcontractor in connection with the Subcontract Works undergo a drug and alcohol test where:
(a) There is reasonable cause to suspect an individual’s fitness for work is affected by the consumption of alcohol or drugs; and/or
(b) Following the occurrence of a Notifiable Event and/or
(c) The test is required by the Principal.
9.7. The Subcontractor shall:
(a) Provide all things and take all steps necessary to protect people and property and shall ensure that his plant and systems of work are safe and without risk to his employees or other persons.
(b) Follow any safety requirements, rules or procedures advised by OCS or the Principal. 
(c) Avoid interference with the passage of people and vehicles; and
(d) avoid nuisance, noise and disturbance; and
(e) Complete a Subcontractor report at the end of each Month or at the timeframe specified by the Contract Manager (copy attached at Appendix 1).
9.8. If the Subcontractor damages public utilities and services and/or property on or adjacent to the site of the Services, the Subcontractor will promptly make good the damage and pay any necessary compensation.
9.9. Any work performed by the Subcontractor which has been destroyed, damaged or defaced by any person or cause shall be reinstated, repaired or otherwise made good by the Subcontractor who shall take action for recovery of the cost thereof from the party or parties (if any) responsible for such destruction, damage or defacement.
10. [bookmark: _Toc196399278][bookmark: _Toc201316568][bookmark: _Toc206138953]RESPONSIBILITY FOR THE WORKS
10.1 The Subcontractor shall be responsible for all works carried out by them. They shall make good any loss or damage as a result of poor security or damage due to actions, or lack of, by them.
10.2 All keys, pass cards or other entry or security devices at all times remain the property of the Principal and the Subcontractor shall be liable for the loss or damage of all such items including any expenses incurred in the replacement or re-keying of locks and reprogramming of security systems
10.3 The Subcontractor must not duplicate any key or security device.  A breach of this condition will be cause for immediate termination of this Agreement without the necessity to give any notice.

11. [bookmark: _Toc196399279][bookmark: _Toc201316569][bookmark: _Toc206138954]SUBCONTRACTOR’S INDEMNITY
11.1	The Subcontractor shall indemnify OCS against:
(a)	Any damages, loss, death, injury, expenses, costs, Loss of or damage to property of OCS and the Principal
(b) Claims by any person, including the Principal, against OCS in respect of personal injury or death or loss of or damage to property or any other loss, damage, claim, expense or cost 
arising out of or as a consequence of the carrying out by the Subcontractor of the Services, or any breach of this agreement or breach of statute by the Subcontractor or any fraudulent, unlawful or wilful act by the Subcontractor or its Personnel but the Subcontractor’s liability to indemnify OCS shall be reduced proportionally to the extent that the negligent act or omission of OCS contributed to the loss, damage, death or injury.
12. [bookmark: _Toc206138955]INSURANCE
12.1 Before commencing work, the Subcontractor shall take out a public liability policy of insurance naming and covering the Principal, OCS and the Subcontractor for their respective rights and covering their liability to third parties.  The policy shall include a waiver by the insurer of any right of subrogation against any of the insured persons and shall be for an amount of not less than the amount stipulated in Schedule A in respect of any one occurrence.  The policy must be approved by OCS and maintained by the Subcontractor during the term of this Subcontract.
12.2 The Subcontractor must, if required by Schedule A (Professional Indemnity Insurance Amount), maintain professional indemnity insurance covering all liability, for any loss or claim arising out of any act, error or omission by the Subcontractor or their Subcontractors and sub-consultants arising from or in connection with this Agreement with a minimum limit of indemnity of the amount stated in Schedule A including the following extensions:
(a) [bookmark: _Toc201316570][bookmark: _Toc203064924]consequential and economic loss of the Principal, OCS, Owner and third parties;
(b) [bookmark: _Toc201316571][bookmark: _Toc203064925]breach of Intellectual Property Rights; 
(c) [bookmark: _Toc201316572][bookmark: _Toc203064926]one automatic right of reinstatement; and
(d) [bookmark: _Toc201316573][bookmark: _Toc203064927]the Subcontractor shall maintain such Professional Indemnity insurance for a period of at least 6 years following termination of the Agreement.

12.3 The Subcontractor must have in place ACC insurance as required by law.
13. [bookmark: _Toc206138956]INSPECTION OF INSURANCE POLICIES
13.1. Before commencing work and whenever requested by OCS, the Subcontractor shall produce evidence to the satisfaction of OCS of the insurance affected and maintained.
13.2. No payment otherwise due under the Subcontract shall become payable until the Subcontractor has provided to OCS adequate evidence that the insurances which the Subcontractor is required to effect have been arranged and are current.  OCS shall be entitled to suspend all payments pursuant to this Agreement if the required insurances lapse or any insurance policies are cancelled.
14. [bookmark: _Toc206138957]MAIN SUBCONTRACTORS’ DIRECTION
14.1. The Subcontractor shall, in the execution of this Agreement, comply with all lawful directions given by OCS.  Except where this Agreement otherwise provides, directions may be given orally or in writing.
15. [bookmark: _Toc206138958]CONDUCT &REMOVAL OF SUBCONTRACTOR’S EMPLOYEES
15.1. The Subcontractor shall not engage or continue to retain any employee in the provision of the Services who has been convicted of an offence for which the maximum prescribed penalty is a term of imprisonment, without the written consent of the Principal.
15.2. The Subcontractor agrees that its employees must not while in or adjacent to the Premises engage in any of the following activities:
(a) eating while on duty.
(b) Smoking.
(c) swearing or otherwise using language which is likely to offend any person working in or visiting the Premises.
(d) taking any narcotic or other drugs except if prescribed by a registered medical practitioner and the drug does not in any way adversely affect or impair the employee in performing the Services.
(e) consuming alcohol or suffering from the effects of alcohol.
(f) sleeping or dozing.
(g) being ill-mannered or discourteous.
(h) failing to be neat, tidy and clean.
(i) failing to wear any uniform directed by the Principal or OCS to be worn by the Subcontractor’s employees in providing the Services.
(j) 0criticising the Premises or the Owner in conversations with Tenants, employees of Tenants or visitors to the premises.
(k) Failing to comply with any specific requirements of the Principal.

The Subcontractor’s employees shall be entitled to eat and drink non-alcoholic beverages in any staffroom to which access may be provided by the Principal to the Subcontractor for its employees.
15.3. OCS may direct the removal from the Services of any person employed in connection with the Services if so directed by the Principal or who is in the opinion of OCS incompetent, negligent or who misconducts himself.
15.4. The Subcontractor shall at all times during the undertaking of Services employ a competent and informed Supervisor who will control and supervise the Services in accordance with OCS’s requirements.
15.5. Should OCS be required to direct, organise, and/or otherwise supervise the Subcontractor’s workers due to the lack of competent supervision by the Subcontractor, OCS shall charge the Subcontractor and recover by way of deduction from monies due to the Subcontractor, any costs incurred.
16. [bookmark: _Toc206138959]QUALITY
16.1. The Subcontractor shall establish and maintain a quality system, which conforms to the Principal’s requirements.  The Subcontractor will also provide OCS and the Principal with access to the Subcontractor’s premises and quality system and with access to the premises and quality systems of its secondary Subcontractors to permit verification activities and quality auditing.
16.2. If this Agreement requires the Subcontractor to work to OCS’s quality system, the Subcontractor shall:
(a) Prepare, as directed by OCS, submit to OCS for approval and maintain inspection and test plans.  An inspection and test plan for the purpose of this provision is a plan describing how, when and where during the execution of the Services, parts of the Services will be inspected, tested or measured to provide objective evidence that design and other contractual and regulatory requirements have been satisfied; and
(b) Co-operative with and assist OCS in the preparation of documents required under OCS’s quality system insofar as the system relates to the Services.
16.3. Compliance with any quality system shall not relieve the Subcontractor of responsibility for complying with the Agreement.
16.4. The minimum quality requirements shall be as detailed in Schedule A and may be reasonably amended by OCS from time to time during the course of this Agreement.
16.5. The Subcontractor will carry out and complete all maintenance requirements of any equipment included in the Agreement to comply with all legislative and best practice requirements.  Such maintenance shall include compliance with and the preparation and submission of maintenance schedules.    
17. [bookmark: _Toc196399284][bookmark: _Toc206138960]REPORTING
17.1. The Subcontractor shall provide all relevant reports required to meet OCS and OCS customer requirements.
17.2. Where required, the Subcontractor shall provide no later than 01 October annually, an equipment condition report to OCS for all trade related equipment on the customer sites. The report is to include:
(a) Asset number
(b) Asset description
(c) Asset condition rating 1 to 5 based upon 1 very poor to 5 new 
(d) Details of repairs required or risks with equipment
18. [bookmark: _Toc196399285][bookmark: _Toc206138961]DEFECTIVE MATERIALS OR WORK
18.1. If OCS discovers any material, work or workmanship, which is not in accordance with this Agreement, OCS may direct the Subcontractor to:
(a) Remove the material from the Services;
(b) Complete or redo the defective Services; or
(c) Compensate OCS for the value of the defective Services.
18.2. OCS may direct the times within which the Subcontractor must commence and complete the removal, completion, replacement or correction.  If the Subcontractor fails to comply, OCS may have such work carried out by others at the Subcontractor’s cost.
18.3. OCS may at its absolute discretion terminate this agreement for continued or repeated failures by the Subcontractor to meet the required performance and/or quality standards required by this Subcontractor agreement.
19. [bookmark: _Toc196399286][bookmark: _Toc206138962]EXAMINATION AND TESTING
19.1. OCS may at any time direct that any materials or work forming part of the Services be examined or tested by a person nominated by OCS.  The Subcontractor shall provide such assistance and samples and make accessible such parts of the Services as may be required.  On completion of the tests the Subcontractor shall make good the Services so that it fully complies with the Agreement.
19.2. Costs of and incidental to testing shall be paid by the Subcontractor to OCS unless the test shows that the material or work is in accordance with the Agreement.
20. [bookmark: _Toc196399287][bookmark: _Toc206138963]WORKING HOURS
20.1. Working Hours are detailed in Schedule A.
20.2. The response time requirements for this Agreement are detailed in Schedule A.



21. [bookmark: _Toc196399288][bookmark: _Toc206138964]PROGRESS AND PROGRAMMING OF SERVICES
21.1. The Subcontractor shall proceed with the Services with due expedition and without delay.
21.2. OCS may direct in what order and at what times the various parts of the Services shall be performed.
21.3. OCS may direct the Subcontractor to furnish to OCS a programme within the time and in the form directed by OCS.  The Subcontractor will not, without reasonable cause, depart from the programme approved by OCS.
22. [bookmark: _Toc196399289][bookmark: _Toc206138965]DAMAGES FOR DELAY
22.1. If the Subcontractor fails to complete the Services in accordance with either the agreed programme or any time frame detailed in any Purchase Order and if the failure by the Subcontractor causes OCS to be in breach of the Main Contract, the Subcontractor shall pay or allow to OCS, damages whether liquidated or otherwise which OCS thereby becomes liable to pay the Principal.
23. [bookmark: _Toc196399290][bookmark: _Toc206138966]DEFECTS LIABILITY
23.1. At any time prior to expiration of the defects liability period, OCS may direct the Subcontractor to rectify any omission or defect in the Services.
24. [bookmark: _Toc196399291][bookmark: _Toc206138967]CLEANING UP
24.1. The Subcontractor shall keep the Services site clean and tidy and on completion will remove all the Subcontractor’s plant and equipment and leave the Services site clean and tidy and ready for immediate use.
24.2. If OCS is required to undertake cleaning as a result of the Subcontractors failure to keep the Services site clean and tidy, then any costs incurred by OCS for such cleaning shall be recoverable from the Subcontractor.
25. [bookmark: _Toc196399292][bookmark: _Toc206138968]VARIATIONS
25.1. OCS may omit any part of the Services for the purpose of having that part of the Services executed either by itself or by another Subcontractor.
25.2. The Subcontractor will not be entitled to claim payment for any variation not directed in writing by OCS.
25.3. Where an instruction is given by OCS which is not expressly stated to be a variation but which the Subcontractor considers to involve a variation, the Subcontractor shall, within 5 Working Days of receiving the instruction, and before proceeding with the instructed work, notify OCS that the Subcontractor considers the instruction to involve a variation.  In the absence of such notification, the Subcontractor shall not be entitled to claim a variation.
25.4. Unless OCS and the Subcontractor agree upon a price for a variation, the variation shall be valued by OCS as set out below.  OCS may direct the Subcontractor to provide a detailed quotation for the work of a variation supported by measurements or other evidence of cost.
25.5. In valuing a variation, if this Agreement prescribes specific rates or prices to be applied in determining the value, those rates or prices shall be used.  To the extent that this does not apply, reasonable rates or prices shall be used in any valuation.  
25.6. The value of any variation shall be added to or deducted from the Subcontract Sum.
25.7. Services carried out under a separate Purchase Order are to be valued in accordance with this clause but shall not form an adjustment to the contract sum.
26. [bookmark: _Toc206138969]INVOICING AND PAYMENT
26.1. [bookmark: _Ref203059069]The Subcontractor shall submit to OCS a valid tax invoice within 2 working days from the end of each month. Each invoice shall:
(a) identify the Services to which it relates;
(b) show the amount claimed, plus any GST payable
(c) provide details of any amendments and deductions included in the sum including the manner of calculations and the reasons for the deductions.
26.2. Subject to the provisions of this clause 26, the amount due to the Subcontractor will be the value to the Subcontract Works carried out up to that time, less any amounts already paid and other amounts which OCS is entitled to deduct.
26.3. For valid invoices submitted in accordance with clause 26.1, OCS shall pay the Amount owing to the Subcontractor on the 20th day of the Month.
26.4. No payment claim shall have been validly made unless and until the following conditions have been satisfied:
(a) The Agreement, appendices thereto and associated documents have been completed, signed and returned to OCS.
(b) Any part of the claim that relates to variations instructed through the Head Contract is separately calculated and labelled as such.
(c) The Subcontractor’s Invoice shows OCS’s reference number as shown on the Works Order or Purchase Order.
(d) The evidence detailed for claims in Schedule A has been provided.
26.5	OCS shall be permitted to deduct or set off any amount that it is entitled to be paid or to withhold under the Agreement, including retentions (if any), from any payment that may become due to the Subcontractor.
27. [bookmark: _Toc196399294][bookmark: _Toc206138970]SUSPENSION OF PAYMENT
	In the event the head contractor or the principal or customer suspends payments to OCS in respect of Services performed by the Subcontractor, due to a bankruptcy, administration, liquidation or similar circumstance then OCS may suspend payments to the Subcontractor.  If payments are suspended pursuant to this provision and OCS subsequently receives any payment for Services performed by the Subcontractor, OCS will allocate any and all moneys received towards payment of all outstanding amounts due to the Subcontractor, before OCS receives any payment it may otherwise be entitled to. In the event payments are suspended in accordance with this clause, the Subcontractor shall not be obligated to provide services until such time as payments are resumed.
28. [bookmark: _Ref167281947][bookmark: _Toc196399295][bookmark: _Toc206138971]MODERN SLAVERY
28.1. [bookmark: _Ref203059456]Without limiting the Subcontractor's other obligations under this Agreement, including to carry out the Subcontract Works in accordance with all applicable laws, the Subcontractor will: 
(a) comply with all applicable laws, statutes, and regulations relating to modern slavery that are from time to time in force (“Modern Slavery Laws”), and have and maintain throughout the Agreement its own policies and procedures to ensure its compliance with Modern Slavery Laws;
(b) fully and accurately complete and return any modern slavery due diligence questionnaire as reasonably required by the OCS;
(c) [bookmark: _Ref203059459]inform OCS immediately in writing of any actual or suspected incidents of modern slavery in its operations or supply chains of which it becomes aware; and
(d) without limiting subclause 28.1(c) above, provide reports as (and in a form) reasonably required by OCS to enable OCS to meet its objectives and obligations relating to modern slavery. Such reports may include:
· disclosure of any risks identified by the Subcontractor across the Subcontractor's operations and supply chains and steps to address those risks; 
· any actual or suspected incidents where the Subcontractor has become aware of modern slavery in its operations or supply chains and the actions take; and
· documents relating to any recruitment fees payable by the Subcontractor or the Subcontractor’s workers to any overseas recruitment agency.
28.2. The Subcontractor warrants on a continuing basis that neither it nor any of its officers, employees or other persons associated with it:
(a) have been convicted of any offence involving modern slavery, either domestic or overseas; or 
(b) have been or are the subject of any investigation, inquiry, or enforcement proceedings by any governmental, administrative or regulatory body regarding any offence or alleged offence of or in connection with modern slavery, either domestic or overseas.
29. [bookmark: _Toc196399296][bookmark: _Toc206138972]DEFAULT OF SUBCONTRACTOR
29.1. [bookmark: _Ref203059808]	OCS may terminate this Agreement by notice in writing:
(a) [bookmark: _Ref203059811]if without reasonable cause the Subcontractor suspends the Services before completion.
(b) if the Subcontractor fails to proceed with the Services or any variation thereto with reasonable diligence.
(c) if the Subcontractor fails to proceed with the Services or any variation thereto in a competent and workmanlike manner to the satisfaction of OCS.
(d) if the Subcontractor refuses or neglects to comply with any notice in writing from OCS requiring him to remedy defective Services, remove defective work or improper materials within a period of five Working Days after delivery of the notice in writing or such other time as may be stipulated in the notice.
(e) if the Subcontractor is in material breach of the terms of this Agreement (including without limitation any breach of clause 28).
(f) if the Subcontractor commits or suffers an Insolvency Event or makes or enters into any arrangement or composition with its creditors or a receiver is appointed or being a company enters into liquidation either compulsorily or voluntary or suffers or allows any execution to be levied on its property or obtained against it or a statutory manager is appointed.
(g) [bookmark: _Ref203059838]if the Main Contract is terminated by the principal.
29.2. [bookmark: _Ref203059986]Where this Agreement is terminated pursuant to clause 29.1(a) to (g) then the Subcontractor shall be deemed to be in breach of the Agreement and OCS shall be liable only for:
(a) [bookmark: _Ref203059988]the value calculated in accordance with the Subcontract Documents of any Services actually and properly executed and not paid for at the date of such determination; and
(b) [bookmark: _Ref203060003]the value of any unfixed materials and goods delivered to the site where the Services are being carried out, the property in which has passed to OCS, 
and for no other sum or sums whatsoever.
29.3	The Subcontractor may terminate this contract in writing if OCS commits a material breach of this Agreement, including non-payment of valid invoices, if OCS has failed to remedy the breach or non-payment within 20 working days after delivery of a notice in writing to remedy any such defect or non-payment.  The Subcontractor may terminate this agreement if OCS suffers an Insolvency Event.
29.4 Notwithstanding anything else in this Agreement, OCS may terminate this Agreement without reason upon giving the Subcontractor at least 30 days’ notice in writing.
29.5 OCS shall have the right to recover or to deduct or set off against any such amount payable to the Subcontractor under clause 29.2(a) and (b) the amount of damage suffered and/or loss and expense incurred by OCS by reason of the termination of the engagement of the Subcontractor under this Agreement.
30 [bookmark: _Toc196399297][bookmark: _Toc206138973]SUSPENSION AND TERMINATION OF MAIN CONTRACT
30.1 [bookmark: _Ref203060269]If the Main Contract has been terminated or suspended pursuant to the terms of the Main Contract for any reason other than any act or default of the Subcontractor, then the Subcontractor shall secure the Services or works in a safe manner as instructed by OCS and the Agreement shall be terminated or suspended as the case may be.
30.2 [bookmark: _Ref203060946]In the event of termination or suspension by OCS pursuant to clause 30.1 and where the Subcontractor is not in default under the Agreement, then OCS shall pay to the Subcontractor:
(a) [bookmark: _Ref203060948]the value calculated in accordance with the Subcontract Documents of the Services actually and properly carried out and not paid for at the date of termination or suspension of the Main Contract; and
(b) the value of any unfixed materials and goods delivered upon the Site for use in the Services the property in which has passed to the Principal under the terms of the Main Contract; and
(c) [bookmark: _Ref203060961]such compensation as is fair for any reasonable costs incurred by the Subcontractor due to the termination or suspension of the Agreement.
30.3 For the avoidance of doubt, it is acknowledged that the Subcontractor shall not be entitled to any such payment where the Subcontractor is in default under this Agreement.
30.4 The cancellation or suspension of this Subcontract by OCS shall not constitute the basis by the Subcontractor for any claim for loss of profit or any claim for monies or recompense in any form not specifically stated in clause 30.b2(a) to (c)
31 [bookmark: _Toc196399298][bookmark: _Ref203061676][bookmark: _Toc206138974]TRADEMARKS
31.1 The OCS grants the Subcontractor a non-exclusive right to use trademarks which are owned by OCS and are associated with the Services.  This licence may be revoked or otherwise varied at any time by OCS on giving notice to the Subcontractor.  This licence is limited to displaying the relevant trademark on the Subcontractor’s employee’s uniforms in a manner approved by the Principal or OCS.
31.2 The Subcontractor grants OCS and the Principal a non-exclusive licence to use the Subcontractor’s trademarks, logos or signs to enable OCS to comply with its obligations under this Agreement.
32 [bookmark: _Toc196399299][bookmark: _Ref203061700][bookmark: _Toc206138975]NON-SOLICITATION
32.1 The Subcontractor will not, without the prior written consent of OCS, such consent not to be unreasonably withheld, for a period of:
(a) 12 months, or if this period is held to be unenforceable by a court;
(b) 6 months, or if this period is held to be unenforceable by a court;
(c) 3 months
after cessation or termination of this Agreement:
(a) solicit Customers of OCS or the Principal for the purpose of providing Services which are OCS core Services, such services to include, cleaning, hard services, hygiene services, pest control and associated consumables.
(b) canvass, induce, encourage or solicit any employee or agent of OCS or the Principal with whom the Subcontractor had contact during the Term of this Agreement, to leave the employment or agency of OCS or the Principal.
32.2 The Subcontractor will not, without the prior written consent of OCS, within:
(a) all regions within New Zealand for which the Subcontractor performed the Services, or if this area is held to be too broad by a court;
(b) Either North Island or South Island of New Zealand in which the Subcontractor maintained his/her principal business office, or if this area is held to be too broad by a court;
(c) the city or town in which the Subcontractor maintained his/her principal business office
after cessation or termination of this Agreement:
(a) provide or be involved with the provision of any service competitive with any service provided by OCS, calculated to divert, entice or take away Clients or OCS, or attempt to do so;
(b) directly or indirectly, whether on the Subcontractor’s own account or for any other person, firm, corporation, association, trust, joint venture, syndicate or enterprise, compete or seek to compete with OCS or prejudicially interfere with the relationship between OCS and its Clients or the Owner.
32.3 The parties agree that each separate covenant and restraint in this Agreement is reasonable and that each party approves its drafting.
32.4 The parties agree that the word “involved” will be given the widest possible interpretation and will include management without salary, advising or influencing a competitive business on a continuing basis whether for direct remuneration or benefit or otherwise, or establishing or being interested in or influencing a competitive business through any association or arrangement with any person, relative, nominee or trust in or over which any interest or influence (absolute or partial) is held.
32.5 The Subcontractor acknowledges that OCS has the right to enforce this Agreement and any of its provisions by injunction, specific performance or other equitable relief, without bond, without prejudice to any other rights and remedies that OCS may have for a breach of this Agreement, and the Subcontractor waives the claim or defence that the Subcontractor has an adequate remedy at law.
32.6 For the purposes of clauses 31 and 32:
(a) the term “Clients” means the customers of OCS with whom the Subcontractor has been introduced to by OCS or any employee of OCS and shall include any Related Entity of the Clients;
(b) the term “Subcontractor” shall include any Related Entity of the Subcontractor;
(c) the term “Owner” shall include any Related Entity of the Owner;
(d) the term “Principal” shall include any Related Entity of the Principal; and
(e) the term “Related Entity” shall have the same meaning as in the Companies Act 1993.
33 [bookmark: _Toc196399300][bookmark: _Toc206138976]NON-COMPETITION
33.1 The Subcontractor agrees that it will not, without the prior written consent of OCS, during the term of this Agreement, either directly or indirectly in any capacity (including without limitation as principal, agent, partner, employee, shareholder, unit holder, joint venturer, director, trustee, beneficiary, manager, consultant or advisor), be engaged, concerned or interested in any business activity with Clients or the Principal or Owner


34 [bookmark: _Toc196399301][bookmark: _Toc206138977]DISPUTE RESOLUTION
34.1  Notwithstanding the existence of a dispute, each party must continue to perform its obligations under this Agreement.
34.2  If a dispute arises between the parties out of or in connection with this Agreement, each party must, before instituting proceedings against the other, comply with the process in this clause, providing that nothing will prejudice the right of a party to seek urgent injunctive or declaratory relief concerning any matter arising under this Agreement.
34.3  If a dispute arises, a party may deliver to the other party, a Notice of Dispute setting out:
(a) [bookmark: _Hlk205473257]A clear summary of the facts on which the dispute is based.
(b) The principal contractual terms and any other legal rights relied upon; and
(c) The nature of the relief claimed – if damages are claimed, a breakdown showing how the damages have been quantified, if a sum is claimed, how it has been calculated, if an extension of time is claimed, the period of time claimed.
34.4  If a party issues a Notice of Dispute in accordance with this clause, within 10 Business Days of the date of delivery of that Notice of Dispute, the Nominated Representatives must meet (in person, by telephone or otherwise) and attempt in good faith, to resolve the Dispute. 
34.5  If the dispute is not resolved within twenty (20) Business Days of a party’s or its nominee’s receipt of a Notice of Dispute, the dispute must be referred to senior officers of the parties or their nominees, who must meet and endeavour to resolve the dispute.
34.6  If the parties do not resolve the dispute within five (5) Business Days of the senior officers failing to resolve the dispute, a party or its nominee may, by written notice to the other, refer the dispute to mediation or agree to mediate under the following terms:
(a) A single mediator shall be appointed by the parties, by agreement.  If the parties fail to agree on the appointment of a mediator, the President of the Arbitrators and Mediators Institute of New Zealand Incorporated shall appoint the mediator.
(b) Both parties shall fully co-operate with the mediator.
(c) Each party shall bear its own costs in the mediation, and all costs of the mediator will be shared equally between the between the parties.
34.7  If a dispute has not been resolved following reference to mediation, within 30 days of referring the dispute to mediation (or such additional period as the parties shall agree in writing), either party may take any action as it deems necessary to have the dispute determined.  

35 [bookmark: _Toc196399302][bookmark: _Toc206138978]APPLICABLE LAW
35.1 This Agreement shall be governed and construed in accordance with the laws of New Zealand.


36 [bookmark: _Ref203062325][bookmark: _Toc206138979]ANTI BRIBERY
36.1 [bookmark: _Ref196312636]The Subcontractor shall during the term of this agreement:
(a) [bookmark: _Ref196312710]comply with all applicable laws, statutes, regulations relating to anti-bribery and anti-corruption; 
(b) [bookmark: _Ref196312750]abide by the principles set out in the OCS’s Code of Conduct, and anti-bribery statement and other ethics policies as set out on the OCS website ocs.com/ocs-policies. 
(c) establish, maintain and enforce its own policies and procedures, to ensure compliance with clauses 36.1(a) and (b) throughout the term of this agreement; 
(d) notify the OCS (in writing) if it becomes aware of any breach of clause 36.1(a) and/or clause 36.1(b) , or has reason to believe that it has received a request or demand for any undue financial or other advantage in connection with the performance of this agreement; and
(e) notify the OCS (in writing) if a foreign public official becomes an officer or employee of the Subcontractor or acquires a direct or indirect interest in the Subcontractor, and the Subcontractor warrants that it has no foreign public officials as direct or indirect owners, officers or employees at the date of this agreement.
36.2 The Subcontractor shall ensure that any of its agents, consultants, contractors, subcontractors or other persons engaged in performance of the Subcontractor’s obligations under this agreement do so only based on a written contract which imposes on and secures from such person terms equivalent to those imposed on the Subcontractor in this clause 36 (Relevant Terms). The Subcontractor shall be responsible for the observance and performance by such persons of the Relevant Terms and shall be directly liable to the Principal for any breach by such persons of any of the Relevant Terms.
36.3 Breach of this clause 36 shall be deemed a material breach.
36.4 Without affecting any other right or remedy available, OCS may terminate this agreement immediately by giving notice to the Subcontractor if the Contractor breaches the terms of this clause.
36.5 The Subcontractor will indemnify and hold OCS harmless from and against any liability, claims, demands or expenses (including, without limitation, legal or other professional fees) arising from or relating to the Subcontractor’s’ non-compliance with this clause.
37 [bookmark: _Toc206138980]CONFIDENTIALITY
37.1 Each party shall keep confidential and not disclose or use any confidential information of OCS or the Principal except to the extent necessary to perform its obligations under this agreement.
37.2 The obligations under this clause do not apply to the extent that:
(a)	the information is provided to professional advisors, employees or agents to assist with anything arising out of this agreement.
(b)	the information is publicly available other than by breach of this agreement. 
(c)	the information is lawfully provided to a third party, or
(d)	disclosure is required by law.
38 [bookmark: _Toc196399304][bookmark: _Toc206138981]SET OFF
38.1 [bookmark: _Toc196399305]Without limiting OCS’s rights under any other provision in this Agreement, OCS may set-off or deduct any amount due or payable by the Subcontractor to OCS (including but without limiting the foregoing any liquidated damages) from any monies due to the Subcontractor in terms of this Agreement.  Any such deduction shall not affect OCS’s rights to recover such amount by the use of any other method of recovery, or any other rights or remedies which OCS may have at law or otherwise.
39 SEVERENCE

39.1 If the whole or part of a provision of this Agreement is void or voidable by either party or enforceable or illegal, the whole of that part (as the case requires) of that provision shall be severed and the remainder of this Agreement shall have full force and effect provided such severance does not amount to re-writing this Agreement or altering the nature of this Agreement and that such severance is not contrary to public policy
40 [bookmark: _Toc196399306][bookmark: _Toc206138982]ENTIRE AGREEMENT
40.1 This document remains the entire agreement between the parties in respect of the subject matter of this document and supersedes all prior understandings and representations between the parties with respect to the subject matter of this document.  This Agreement may not be amended, modified or supplemented except by a written instrument duly executed by or on behalf of each of the parties.
41 [bookmark: _Toc196399307][bookmark: _Toc206138983]WAIVER
41.1 Any waiver of any provision or condition of this Agreement must be in writing and is effective only to the extent expressly set out in writing.  A waiver by either party of a breach by the other party of any express or implied term of this Agreement shall not operate as a waiver of another or continuing breach of the same of any other express or implied term of this Agreement.




EXECUTED AS AN AGREEMENT

Signed on behalf of OCS          ……………………………………………….

By (Name and Title)	…

in the presence of:	…

Name	…..

Address	…..




Signed on behalf of	……………………………………………….
Subcontractor

By (Name and Title)	…

in the presence of:	…

Name	…

Address	…



[bookmark: _Toc206138984]SCHEDULE A
	Commencement Date:
	 Insert commencement date

	Completion Date:
	Insert Completion Date

	Subcontract Sum:

	Refer to Schedule B.

	Defects Liability Period:

	The defects liability period shall be 12 calendar months from completion of any separately identifiable portion of the services, unless otherwise agreed with the Contracts Manager in writing.

	Contract Manager:

	Name of OCS Manager

	Subcontractor’s Representative:

	Insert Subcontractor representative

	Payment Dates:

	30th of Month after the date of invoice

	Principal:

	Insert Name of Principal

	Public Liability Insurance Amount:
	$10,000,000 per occurrence

	Professional Indemnity
Insurance Amount
	$XX per occurrence

	Quality Requirements:

	Completion of OCS Subcontractor accreditation process. Quality Plan H&S Management Plan. Re-issue of Insurance certificates upon expiry.

	Scope of Services:
	Refer to schedule C or as advised in any Purchase Order.


	Working Hours – Response Times:
	Refer to Schedule C.


	Reporting Requirements/Evidence required with payment claims:
	Monthly Maintenance Schedules.
Relevant H&S Management Records.
Monthly Exception Reports (i.e. works not completed vs schedule).
Purchase Orders relevant to invoice.





[bookmark: _Toc206138985]SCHEDULE B: CONTRACT SUM AND PAYMENT SCHEDULE





































[bookmark: _Toc206138986]SCHEDULE C: SCOPE OF WORKS







































	
	[bookmark: _Toc206138987]                            APPENDIX ONE

	[image: A blue and orange logo
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	SUBCONTRACTOR MONTHLY
INCIDENT/INJURY INFORMATION

	PROJECT/JOB NAME: ______________________________________________________

	SUBCONTRACTOR
DETAILS: _________________________________________________________________

	___________________________________________________________________________

	REPORT FOR MONTH ENDING:  _____/_______/__________

	

	[bookmark: _Toc196399308][bookmark: _Toc203064319]INJURY
[bookmark: _Toc196399309][bookmark: _Toc203064320]INFORMATION
	NO. OF CASES
	BRIEF DETAILS OF INJURIES
(Attach additional sheets if required)

	LTI
	
	

	MTI
	
	

	FAI
	
	

	TOTAL SUBCON. HOURS WORKED THIS MONTH:  ________________________________

	NUMBER OF SUBCONTRACTOR PERSONNEL ON SITE:  ___________________________

	Definitions:
	
	
	
	

	[bookmark: _Toc203064416]LTI
(LOST TIME INJURY)
	A work injury which results in the inability to work for at least one full day or shift any time after the injury occurred.

	[bookmark: _Toc203064417]MTI
(MEDICAL TREATMENT INJURY)
	A work injury requiring the treatment by a Medical Practitioner (not including LTI’s) and which is beyond the scope of normal first aid.

	[bookmark: _Toc203064418]FAI
FIRST AID INJURY:
	
An injury requiring minor treatment normally within the province of site first aid facilities

	COMMENTS:
	

	

	

	

	

	Signed:  ___________________________
	Name:  _____________________________

	Date of Report: ______/_______/________
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